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VICTIMS OF CRIME AMENDMENT BILL 2003 
Second Reading 

Resumed from 18 September 2003. 

HON PETER FOSS (East Metropolitan) [11.17 am]:  Mr President - 

Hon Ken Travers:  At least we share our list. 

Hon PETER FOSS:  I have been inviting Hon Nick Griffiths to participate throughout. 

Hon Nick Griffiths:  I thank the member for his invitation. 

Hon PETER FOSS:  This Bill deals with a very important Act, the Victims of Crime Act 1994, the Bill for 
which was introduced by my predecessor, Hon Cheryl Edwardes:  It was a very worthwhile and worthy Bill.  It 
was quite simple in its form and has been reasonably successful to date.  It is now at the stage at which it needs 
some very positive impetus, otherwise it will go to sleep.  The Bill was to set out a number of principles.  Since 
that time, some people have observed those principles and some have not.  I think some people do not even 
know that they have been enacted.  I will refresh the memory of the House about what it does.  It sets guidelines 
for the treatment of victims.  All too often, our criminal law system ignores victims.  Many a person has said that 
the whole criminal law system is about the accused.  If a person attends a criminal trial, who will he see in the 
prime position?  The accused.  Whose relatives are looked after?  The relatives of the accused.  Where is the 
victim?  In the public gallery.  The victim’s family is also in the public gallery.  Generally speaking, the only 
time the victim is in the middle of proceedings is as a witness - if he or she is still alive.  In a murder case, the 
victim does not appear at all and the parents are left in the public gallery.  I say that, not by way of comment, but 
as a way of relaying a complaint that I received from some parents of a murder victim.  Their concern was that 
the parents of the accused had a cup of tea brought to them by the attendant.  They sat in the public gallery and 
were told to put their notebooks away when they tried to make notes.   

That is the difference between how the victim and the accused are treated.  The whole system is geared to a fair 
trial for the accused.  I do not have a problem with a fair trial for the accused, but there must be fair recognition 
of the position of victims.  The guidelines state that public officers and bodies are authorised to have regard to 
and apply the guidelines in schedule 1, and they should do so to the extent that it is within, or relevant to, their 
function and practical for them to do so.  It does not impose any penalty for a failure to do so.   

Who are the public officers and bodies that are referred to and covered by the Act?  The definition is pretty wide.  
It includes ministers of the Crown.  A minister of the Crown personally is obliged to observe this Act.  It also 
includes judges, magistrates and other judicial officers, officers of courts, the Director of Public Prosecutions 
and people involved in prosecutions, the Commissioner of Police and members of the Police Force, the Parole 
Board, the Supervised Release Review Board, juvenile justice teams and employees or bodies in the public 
sector whose functions involve dealing with offenders or victims.  In other words, anybody who comes across a 
victim is obliged to follow these guidelines.  That includes the Department of Health, the Department for 
Community Development and anybody who comes across a victim.  They are all obliged to do it.  Do they?  
Some do, most do not.  That is why at the last election I proposed that there be a victims’ advocate.  I proposed 
that there be victim action plans, because although it may have happened just within my own departments, I 
think that many departments may not have thought of it when they deal with victims, let alone carried it into 
effect.  Many people do not even realise the position.  Judges should be obliged to have plans for how they 
propose to deal with victims, but they do not do anything about victims.  They do not think of themselves being 
obliged by this Act.  A victims’ advocate would work by having the capacity to argue on behalf of these people 
who are really not in a position to argue for themselves.   
Unfortunately, many victims feel totally disempowered.  It is a terrible experience for many of those people to 
come across, again and again, officialdom that seems to care nothing for them and simply brushes them off.  For 
example, I received complaints against the office of the Director of Public Prosecutions, many of which I believe 
were substantiated.  I had to raise these matters with the DPP.  DPP officers, of all the frontline people 
specifically mentioned in the Act, did not have a plan for dealing with victims.  Of course, it is very easy as a 
lawyer to be dispassionate about a crime, in the same way that surgeons are accused of being dispassionate about 
people being cut up and having bits removed from them.  The obvious reason is that if they became too engaged, 
they might find it highly stressful.  Lawyers practise a similar disengagement when it comes to cases.  However, 
that dispassionate disengagement is not much good to a person who is feeling highly emotional, nor does it 
enable one to adjust the proper treatment of those people.  Therefore, I believe that a program of education and 
action is necessary.  That is the urgent need in this area.  It is to find a way of dealing with victims.  
Let us consider some of the guidelines.  They read - 
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1. A victim should be treated with courtesy and compassion and with respect for the victim's 
dignity.  

How often have I heard justified claims that show that was not observed?  They continue - 

2. A victim should be given access to counselling about the availability of welfare, health, 
medical and legal assistance services and criminal injuries compensation. 

I must say that the police are very good about that.  The police, of all agencies, have put up that first-line 
response to victims.  A victim should be informed about the availability of lawful protection against violence and 
intimidation by the offender.  How many times has that been missed?  How many times have people told me that 
they have received no advice whatsoever about lawful protection, restraining orders or the ability to apply for a 
compensation order?  Only recently did I read in the newspaper for the first time a report of an order being made 
under some amendments I introduced to the Sentencing Act that enabled a person to receive an order for 
compensation against an accused, irrespective of the ability of the accused to pay, simply so that the accused 
need not be sued again.  The victims did not have to go through the whole crime again in order to sue the 
accused.  They at least had a judgment.  Whether they could execute on the basis of that judgment was another 
matter altogether, but they at least had that entitlement.  I see no reason that that should not be done as a matter 
of course in every single case.  Every judge, as a matter of course, should tell the victim that he or she has that 
right.  Do they?  No, they do not.  Are they obliged to?  Yes, they are.  It is quite clear that this Act, although I 
think simply, clearly and very well drafted, is ignored more than it is observed.   

The guidelines state that inconvenience to a victim should be minimised, and that the privacy of the victim 
should be protected.  The police are not too good on that one at times.  The guidelines state - 

6. A victim who has so requested should be kept informed about -  

(a) the progress of the investigation into the offence (except where to do so may 
jeopardize the investigation);  

(b) charges laid;  

(c) any bail application made by the offender; and  

(d) variations to the charges and the reasons for variations. 

How many times is that ignored?  People are not told that a hearing is on.  They are not told when they can make 
a victim impact statement.  They are not told that they can apply for compensation.  When anything happens, 
such as charges being varied, nobody tells them.  An accused person could be let out on bail, yet are victims 
told?  No.  Often the first time that they learn that a person is out on bail is when the person turns up at their front 
door.  They continue - 

7. A victim who is a witness in the trial of the offender and has so requested should be informed 
about the trial process and the role of the victim as a witness in the prosecution of the offence.  

The DPP does do that.  I do not know what the police do.  They continue - 

8. A victim who has so requested should be informed about any sentence imposed on the 
offender, or any other order made in respect of the offender, as a result of the trial and about 
any appeal and the result of any appeal. 

That is not that well observed.  They continue - 

9. A victim’s property held by the Crown or the police for the purposes of investigation or 
evidence should be returned as soon as possible. 

Has any member been in the position of wanting his or her property back?  In a recent case a constituent had to 
chase up his property for three months.  It was his mobile phone that he needed for work.  The offender was that 
well known man Mr Lacco, who, without authorisation, got out the other day from the Supreme Court.  I think 
his offence was one of breaking into a house, thundering through it, stealing a whole lot of things, threatening 
everybody in the house and thundering out the back door with the householder’s possessions.  He was arrested 
within days.  The property was received by the police within days.  Three months later the victim still did not 
have his phone back.  He was a young man who needed it for his work, but he had no phone.   

The guidelines also state - 

10. Arrangements should be made so that a victim’s views and concerns can be considered when a 
decision is being made about whether or not to release the offender from custody (otherwise 
than at the completion of a term of imprisonment or detention).  
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The Attorney General has ignored that one.  I tried to raise this in Parliament several times.  I think it is 
disgraceful.  As far as I am concerned, that man thinks that victims are only people with whom to appear at 
media events.  

Hon Nick Griffiths:  That is a bit hard. 

Hon PETER FOSS:  It is, because the only time I have known him to pay any attention to victims is when he 
calls them in for a media event.   

Hon Ken Travers:  You are so arrogant.   

Hon PETER FOSS:  I am so right.  The problem is that the Leader of the House has not worked out his Attorney 
General and what he is doing to victims who cannot provide some sort of media event.  That is the unfortunate 
thing about that man.  If he had some real concern for victims, he would not put them on public parade.  One of 
the guidelines I referred to earlier stated that a victim’s privacy should be respected.  Mrs Hunter was called in.  
It took some time to get an answer from the Attorney General when I asked if he had met her as she had 
requested.  His response was, “I have met with her twice recently”  However, the previous year he did not 
specifically meet her, he met the Homicide Victims Support Group.  The Attorney General had gone to a 
meeting the first time at which all members of the group had a chance to ask a question.  She wanted to ask 
about her daughter.  The other meeting was when she and some other members of the Homicide Victims Support 
Group were called in to ask whether they would participate in a media event.  The Homicide Victims Support 
Group was told that, rather than their request being met, they could have $50 000 by way of a special grant under 
the Criminal Property Confiscation Act, provided they participated in a media event.   

Hon Christine Sharp:  That’s disgusting behaviour. 

Hon PETER FOSS:  That is exactly what the Attorney General did.  

Hon Kim Chance:  That allegation is disgusting. 

Hon PETER FOSS:  That is absolutely true.  Members of that group said that they did not want the grant to be 
awarded so soon after the publicity surrounding the Attorney General and the Director of Public Prosecutions 
sitting on the Harley Davidson motorbike at the front of Parliament House.  They were concerned that the bikie 
whose bike had been confiscated would not be well disposed towards them and he might actually take issue over 
it.  Is that an unusual thing for a victim of homicide to think?  No it is not.  Those victims are all petrified of 
anything connected with homicide.  They asked whether the publicity was necessary.  Do members know what 
his media secretary said to them?  She said, “That’s what it’s all about.”  Victims were not having their privacy 
protected as is required under the fifth guideline, which I remind members applies to a minister of the Crown 
under section 2 of the interpretation.  Victims are being exploited.  If victims such as Mrs Hunter cannot provide 
a media opportunity for the Attorney General, he will not see them.  

Hon Kim Chance:  That is just a blatant untruth, and you know it.  

Hon PETER FOSS:  The person the member is accusing of telling an untruth happens to be one of the victims.  
That is exactly what I was told by one of the victims.  The source of this information is not me; it is the victim 
who was involved.  Hon Nick Griffiths should read the answer I was given, which stated that he had “seen the 
lady twice recently”.  Hon Nick Griffiths should then read precisely when he did see her and the circumstances.  
He should check the answer he provided and see what he thinks.  

Hon Kim Chance:  That is not what you said.  You said something entirely different from that, which was untrue. 

Hon PETER FOSS:  No; it is not.  Let us take it part by part.  The first part is - 

Hon Kim Chance:  That is the spin doctor speaking. 

Hon PETER FOSS:  No; let us take the first part, the answer.  Members should not take my word for it.  They 
can read what Hon Nick Griffiths said.  They can read my question and then read his answer.  In the first 
instance I could not get an answer.  The initial response was that the Attorney General could not provide the 
answer on the same day, so I should put the question on notice.  I said that I would not put the question on notice 
because I wanted the answer the next day.  I am always a bit suspicious when the Attorney General responds in 
that way when he, rather than his department, should have knowledge of something.  When I finally got the 
answer he said he had seen her.  I asked him when he had seen her and under what circumstances.  On both 
occasions he saw her at meetings with the Homicide Victims Support Group.  One was a full meeting, and the 
other was when that group was called in on a publicity matter.   

The victim gave me the information about what was said at the time of the grant.  If there is a lie in that, Mr 
Chance, that came from the victims.  
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Hon Kim Chance:  No.  The untruth I referred to is the spin you put on what may well be fact.  You then 
extended that in a quite outrageous statement.  When you check the record you will see exactly what I said.  

Hon PETER FOSS:  Okay, let us go back to what the victim said.  Let us see whether I put a wrong spin on it.  
Fact: the Homicide Victims Support Group - 

Hon Kim Chance:  You said that people do not get to see the Attorney General unless there is a media event 
involved.  That is wrong; it is a blatant untruth. 

Hon PETER FOSS:  Let us deal with the facts. 

Several members interjected. 

The PRESIDENT:  Order!  

Hon PETER FOSS:  Let us deal with the facts.  I like this because there is a very interesting concept in law 
called fair comment.  Fair comment refers to a comment that is made on facts that are truly stated.  I will deal 
with the comments that are truly stated.  I say that I received the information from victims.  I believed the 
victims because I happened to believe they were truthful victims.  The first fact is that the Homicide Victims 
Support Group was approached by the Attorney General to apply for an amount of money when nobody else was 
entitled to apply.  The group even had suggested to it the amount of money it should apply for.  That seemed like 
a very generous offer.  The fact that nobody else was able to apply made it a slight “whiteboard” effort.  Another 
fact: that was shortly before Christmas.  Another fact: I had been asking the Attorney General when he would get 
around to handing out some of the confiscated money to victims.  These are quite isolated, true statements.  
Another fact: they were told to submit their application.  The application was finally submitted on the morning of 
the day the announcement was made when nobody else had even been allowed to apply.  When other people 
who heard they could apply sought to apply they were told the forms were not available because the guidelines 
had not been completed.  The application was submitted on the morning of the announcement.  That is when the 
Attorney General, with his victims, appeared in the Press and handed over the money.  Point 5 of the guidelines 
states that the privacy of a victim should be protected.  The next true point is that the Homicide Victims Support 
Group had some concerns about being seen receiving a substantial grant so soon after the Attorney General and 
the DPP had been photographed on a confiscated Harley Davidson motorbike on the steps of Parliament House.  
Why do members think they would be concerned?  Does it seem unnatural or unbelievable that they would be 
concerned?  

Hon Paddy Embry:  It’s not his normal form of transport.  

Hon PETER FOSS:  No.  People do not usually like getting entangled with bikies.  Do members opposite really 
think that when the bikie saw a photograph of the smiling Attorney General and the smiling DPP sitting on his 
bike - most inappropriately - on the steps of Parliament he thought, “Oh, what a joke, that’s fine, I wish I had 
thought of that.”  Or would he think, “You unmentionable parliamentary language of an unmentionable 
parliamentary language.”?  What do members think might possibly be the reaction of a bikie when, shortly 
afterwards, on those same steps of Parliament House, the Attorney General is saying to a group of happy 
homicide victims, here is some large wads of money for Christmas?  He would think, “That’s my bike.”   

Hon Kim Chance:  So you don’t like the idea of compensating victims.   

Hon PETER FOSS:  I love the idea of compensating victims.  I just do not think it needs to be done publicly.   

Hon Kim Chance:  But not at Christmas time.   

Hon PETER FOSS:  Has the Leader of the House ever read the Bible?  Let not thy left hand know what thy right 
hand doeth, or vice versa.  I did lots for victims when I was Attorney General.  The one thing I did not do -  

Hon Kim Chance:  - was give them money at Christmas.   

Hon PETER FOSS:  No.  The one thing I did not do was publicise it, because I have respect for victims.   

I return to the debate on the Criminal Injuries Compensation Amendment Bill 1997.  During that debate the now 
Attorney General made outrageous use of the tragic circumstances of a victim of crime, with whom I was 
dealing at that stage for the purposes of awarding an ex gratia payment well in excess of the normal amount.  Did 
I tell the public that I was doing that?  No.  I respected that victim far too much to do that.  If a payment was 
made out of general revenue, it was not a payment that I made.  It was not a payment that Cabinet made.  It was 
a payment that we made on behalf of the people of Western Australia because, as the decision makers on behalf 
of the people of Western Australia, we believed it should be made.  I did not take any credit for doing the job.  I 
did not need a special pat on the back because I did what had to be done.  I did not think that was something that 
should be done.  In fact, we made a very substantial payment.  Did we announce it?  Did we appear on the steps 
of Parliament House and say that we had given that person X number of dollars?  No.  Would I have done that 
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under any circumstances?  No.  The thought of using a victim or making publicity out of something so tragic 
turns my stomach.  I think it is wrong.  

Hon Ken Travers:  But you are happy to quote one in Parliament today. 

Hon PETER FOSS:  I have been asked to do so by that victim.  

Hon Ken Travers:  So it is okay if the victim is happy with it?   
Hon PETER FOSS:  No; it is okay if the victim specifically requests that of me.  When the victim requested that 
I do it, I pointed out to her that there could be disadvantages in doing so because I do not like to involve victims 
in political matters.   
Hon Ken Travers:  When you attacked Mr McGinty last week, did you know whether the victim had asked him 
to do what he did?   
Hon PETER FOSS:  Which victim? 

The PRESIDENT:  Order, members!  It is not question and answer time as yet.   
Hon Ken Travers:  It is a shame because Mr Foss needs to be put under some pressure to answer the question.   

Hon PETER FOSS:  Hon Ken Travers does not put me under pressure.  The one thing he does is show how 
pitiful a lap-dog he is for the Attorney General.  We have always known he is a pitiful lap-dog.  He hopes one 
day to be one of the more important people around the Parliament, but I somehow doubt that will happen.   
I do not believe that people should make a big thing out of doing something for victims for two reasons.  First, 
most of the time they are merely doing their job, and I do not think people should make a big thing out of doing 
their job.  Secondly, people should leave victims out of it to the largest extent possible.  In fact, it is a legal 
obligation, quite apart from any principle a person might have, because the privacy of a victim should be 
protected.  That is number five and that applies to ministers.   

I return to that system.  The Homicide Victims Support Group rang the Attorney General’s office to express its 
concern that it did not want publicised the fact that money would be given to the group, especially so soon after 
that event.  The word from the Attorney General’s officer was that that is what it was all about.  What had 
happened was that the Attorney General had come under some pressure because he had not been handing out this 
money.  He probably felt some frustration with the Department of Justice because it had not settled the principles 
and terms, and it did not have a form ready for him.  The department thought that it had better get something 
done before Christmas, so it would fix it.  As it turned out, I did something foolish.  I reported this to the Auditor 
General then and there, because I had received complaints from other victims that they could not get access to 
the money.  I wanted to point out to the Auditor General that there was no problem with the money being handed 
out, but that the money was being handed out contrary to all propriety à la whiteboard.  However, I did not know 
that the money had not actually been handed over.  I thought it had been, but it had not.  What happened then?  
As soon as the Auditor General investigated it, the brakes went on.  Nobody got any money until the principles 
and the form had been set out and applications had been called for, had closed and had been judged.  I am 
pleased to say that, as a result of that, the homicide victims still got their $40 000, which I think is the amount 
they applied for.  A few other people got money as well.  Interestingly enough, most of the other people who got 
money were not victims at all.  Do members know to whom most of the money went when the Attorney General 
finally got around to handing out the money generally?  Most of the money went nowhere near victims.  Most of 
it went to carrying out the Attorney General’s pet little projects from his justice policy and had no relevance to 
victims at all.  Members need not listen to me; they need look only at his media release about who got that 
money to see whether there is any similarity between that and his pet projects from his justice policy.  All the 
little bits of money that he had been promising got mopped up in that.  I suppose it might help victims if money 
is given to keep the children of imprisoned people out of trouble.  I suppose we could say that the children of a 
convicted person are victims.  They are not actually victims under the terms of the Act.   
Hon Kim Chance:  No, but they are victims.   
Hon PETER FOSS:  They are victims.  How many victims under the meaning in the Act would be thrilled to 
know that that was one of the main areas that got some money.  I do not begrudge them that money.  It was 
money well spent.  Money that was given to the children of prisoners to keep them from getting into the sort of 
trouble that their parents got into will eventually help society and stop those children becoming offenders.   
Hon Derrick Tomlinson:  But how do the children of the offenders become victims?   

Hon PETER FOSS:  Because of their parents; that is quite true.  They are the victims of the crimes of their 
parents.  The sins of the father are visited upon the sons and the grandsons to the umpteenth generation.  I am 
getting awfully biblical during this speech.   
Hon Derrick Tomlinson:  It is actually Greek.   



Extract from Hansard 
[COUNCIL - Tuesday, 28 September 2004] 

 p6617b-6626a 
Hon Peter Foss; President; Hon Giz Watson; Hon John Fischer; Hon Nick Griffiths 

 [6] 

Hon PETER FOSS:  It is Greek.  I thank the member.  I feel better.   

The reality is that when the Parliament enacted the legislation to provide that money would be given to victims, 
it thought that the money would go to people who could be characterised as victims; that is, the people on the 
receiving end of a crime.  However, apart from the Homicide Victims Support Group, and one other group that 
might be able to scrape in, most of them had no relevance to that whatsoever.  It enabled the Attorney General to 
tick all these projects in his justice policy, which is fine, but this fund was specifically intended to benefit 
victims.  It was intended that the Act try to address some of the things in that Act to help victims.  It was not a 
coincidence that we put into the Criminal Property Confiscation Act a provision that allowed the money to be 
spent on victims.  It was an advised provision, and I think a very sensible one.   
Another provision in the Act was to enable more investigations to take place to confiscate more such property 
and provide an even bigger fund over a period.  The Attorney General has again done the dirty on victims 
because be has not appropriately funded that whole process of investigation.  The police intended to use 14 
forensic accountants and lawyers to perform that process but they did not get the money for it.  They had to use 
the ones they already had.  One application only has been made for unexplained wealth.  That is the only new 
provision in the Bill.  The Attorney General has toughened up some of the other provisions, but he has not used 
them.  This legislation was to enable all that wealth to be taken from the drug barons and used to compensate 
victims.  It has not been used.  Despite all the publicity that goes with that Act, it has been miserably ignored. 
I will refer to some of the problems in the Act and things that should be done.  There are a couple I have not 
read.  It states that a victim who is so requested should be informed about the impending release of the offender 
from custody and, where appropriate, about the proposed residential address of the offender after release.  That 
has been frequently ignored.  It states that the victim who has so requested should be informed of any escape 
from custody by the offender.  Again, that has been frequently ignored.  Parliamentary action needs to be taken 
in a number of areas, or some sort of action needs to be taken to make this Act worthwhile and highly 
functioning.  What is before us today?  Is this something that will put in place a victims’ advocate?  Is it 
something that will make sure that people have not had plans for victims?  Is it something that will address the 
fact that some of these things are not being done?  No.  To a large extent, this Bill is a load of cobblers.  We will 
support it, but to some extent it goes back to a misapprehension that Crown Law - forgive me for continuing to 
use that term, Mr President - has been giving this poor advice for some time.  We all understand there is the 
Crown in the right of the Commonwealth, and the Crown in the right of the State.  They are separate entities.  
They are both called the Crown, but for legal cases it has been clearly established that the Crown in the right of 
the State and the Crown in the right of the Commonwealth are separate legal entities.  Some people can never get 
it through their brains why I thought it was totally and utterly wrong and a total misapplication of the whole 
concept of law; in other words I thought it was a dumb opinion.  If an articled clerk had given me an opinion like 
that, I would have tossed him out of the room and told him to go and have another look.  Crown Law keeps 
citing the same cases which show there are two legal entities - the Crown in the right of the State and the Crown 
in the right of the Commonwealth - to prove that each department of State within the State of Western Australia 
is a separate legal entity.  I despair.  I do not even know how anybody could draw that conclusion.  How do 
people get from one to the other?  As a person with legal training, I find it mind-boggling.  This opinion is 
trotted out regularly as the reason that one department cannot talk to another, because it is a separate entity.  The 
Crown in the right of the State is one entity.  The Government of Western Australia is one entity; it is not a lot of 
entities.  Every piece of information that belongs to the State, belongs to the Government and it belongs to the 
ministers who constitute that Government.  In cabinet anything is available to ministers if they want it.  If they 
say they want a certain piece of information, it is theirs.  We do not have to do that for the legal consequences to 
follow.  The fact that it is within their power and control means it belongs to them.  Anybody who has some 
doubts about this can read the report of the Burt Commission on Accountability.   

Some changes have been made when it applies to a statutory corporation.  I felt some sympathy for Hon Eric 
Ripper when he said that Western Power was a separate entity for which he was not, strictly speaking, 
accountable.  He was just quoting from the report of the Burt Commission on Accountability.  There are some 
differences because some provisions were included in that legislation to provide that accountability after the Burt 
Commission on Accountability reported.  That is one of the reasons we included a standard clause in every piece 
of corporate legislation after that which provided that the minister may direct, because once he has the power to 
direct, he has the accountability.  It is a very important point: provided the minister has the power to direct, he is 
accountable. 

What are we doing with this Bill?  As far as I can make out we are providing an express provision to allow 
ministers to do something that they could do anyway.  I suppose that is pretty harmless.  It is probably 
worthwhile doing, because none of them believe it, because they have all received opinions from Crown Law 
repeating the other opinion.  It is probably a worthwhile effort, except for this one purpose: it lends some 
credibility to that stupid blooming opinion that says this is actually needed.  Once one of them has one of these 
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provisions, they will all want one.  I sometimes feel that we spend a long time in this Chamber passing laws that 
are totally and completely unnecessary.  Guess what?  We do.  However, the public servants want it, so we do it.  
What a wonderful place this is.  One of the things I had hoped to do before leaving - we have been so busy that 
we did not do it - was to put a reference to the Legislation Committee so that it could say what needs to be in 
legislation.  It could take a few Acts from the past and go through them, and set out the principles for deciding 
when an Act of Parliament is needed.  Do we need an Act of Parliament to say what the process is for dealing 
with applications?  No, we do not.  That can be done by an executive act.  We do need an Act of Parliament to 
create a corporation, although it used to be done by charter.  We do need an Act of Parliament before people can 
commit an offence; one is needed to levy a tax; one is needed to take a right away; and one is needed to create 
certain new rights - not all of them.  However, who needs most of the other bumph we pass?  Nine times out of 
10 all it means is that when we want to change a procedure we have to come back to Parliament.  If the minister 
had set it up, he could simply change it.  Therefore, this Parliament passes a lot of Acts that it really does not 
need.  It passes a lot of Acts that are based on false premises.  King Canute could not stop the wave of the tide 
coming in, and I so far have not been able to stop the wave of totally unnecessary legislation that goes through 
this place, but who am I to sit on my throne at the side of the sea and say it should go back to the waves of 
bureaucratic endeavour.  With those few closing words, the Opposition will support the Bill. 

HON GIZ WATSON (North Metropolitan) [11.59 am]:  I have some sympathy with the closing comments of 
Hon Peter Foss.  I question the need for this Bill.  It amends the Victims of Crime Act 1994, and will make it 
lawful for information about victims of crime to be shared, without their consent, between the WA Police 
Service, the Director of Public Prosecutions and the Department of Justice.  I believe it is worth refreshing our 
memories about who are defined as victims of crime.  I will not quote from the 1994 Act, but I will quote from 
the Department of Justice report of January 2003 entitled “Justice for all: A policy for victims of crime”.  On the 
first page of that report, victims are defined in this way - 

Victims include those directly affected by a crime, but may also include those who are indirectly 
affected such as family, friends and/or colleagues of the primary victim. 

The current situation, as I understand it, is that within 24 hours of a serious crime being committed, the police 
refer the name and contact details of the victim to the Victim Support Service.  That service contacts the victim 
and offers a range of confidential professional services, including counselling, assistance in writing a victim 
impact statement, and information on and assistance with witness and court procedures.  It is also my 
understanding that the sharing of information is currently happening.  In some respects, this Bill simply confirms 
in law an existing practice.  However, following legal advice, it has been suggested that the sharing of such 
information without consent may breach section 81 of the Western Australian Criminal Code, regulation 607 of 
the Police Force Regulations 1979 and the Victims of Crime Act 1994; hence the Bill that is before us.   

It is interesting to note that in the other place the member for Nedlands, Sue Walker, revealed during the second 
reading debate that in providing the justification and need for this Bill, the Attorney General failed to mention a 
fourth area; that is, a breach of the general laws of confidentiality - the issue of privacy - which the previous 
speaker discussed.  The key issue with this Bill is whether putting in law the current practice of providing 
information straightaway to the Victim Support Service, without the victim necessarily giving oral permission 
or, indeed, without the victim providing written permission, arguably is in breach of that victim’s privacy.  That 
is the issue that most concerns the Greens (WA).   

The Government has claimed, in bringing forward this Bill, that any delay in the cooperative information-sharing 
arrangements between the agencies may have a significant detrimental impact on the victim.  I also note that the 
Opposition in the other place moved an amendment under which only the most basic contact details would be 
provided to the Victim Support Service, with the consent of the victim.  The victim would then be required to 
submit further written consent to enable the Victim Support Service to obtain additional information.  Therefore, 
it is a two-stage approach.  I note that, as far as I can follow, some of that sentiment was incorporated, and there 
were some amendments to the Bill.  Therefore, because of those amendments, we are dealing with a Bill that is 
different from the one that was debated in the other place.   

Although there is nothing to suggest any misuse of information - my understanding is that no complaint has been 
raised by a victim about his or her privacy being compromised, and, indeed, I understand that most victims of 
crime are happy with the service provided by the Victim Support Service - there is the question of an 
individual’s right to privacy.  The previous speaker spoke at some length and with a degree of energy about the 
question of privacy and - I agree - a current very cynical use of victims of crime in a political way, which 
certainly the Greens are deeply concerned about as well.   

Two questions spring to mind about this Bill, and they would need to be answered before we could commit our 
support.  First, can the Government guarantee absolute confidentiality concerning the information?  If this Bill is 
enacted, that information will automatically be provided to the Police Service, the Director of Public 
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Prosecutions and the Department of Justice.  I need to be confident that that information will be held to be 
confidential.  Dependent upon the nature of a crime, but particularly if it is of a personal nature such as a sexual 
assault, I am sure we would all agree that the victim should have absolute control over who is privy to that 
information and whether and when it becomes public, because otherwise those victims of crime are often further 
victimised in a very public way.  This is a very sensitive area in trying to ensure that victims of crime are given 
the most immediate and full support that can be offered by the Police Service, the Department of Justice and, of 
course, the Victim Support Service, and also ensuring that that information is not broadcast any further.  In fact, I 
have some sympathy with the line of debate of the member for Nedlands in the other place; namely, does the 
argument that this information needs to be conveyed very quickly outweigh the possibility that the victim might 
not want his or her information conveyed to those other people?  That is my second question.  Would the 
requirement to obtain written consent delay or significantly impede the services provided to the victim?  I seek a 
response from the minister in that regard. 

I guess that on behalf of the Greens I am expressing our cautiousness about this Bill.  There are probably three 
areas of concern.  One is the need to ensure absolute confidentiality.  The second is whether there is a sufficient 
argument that obtaining written consent would cause an unreasonable delay and significantly impact on the 
services being provided.  The third area I refer to is proposed section 4(1), the definitions part of the Bill, in 
which there is an explanation of what “prescribed information” in relation to a victim means.  Proposed section 
4(1)(g) is a catch-all phrase.  It will probably be easier if I give the full explanation of what “prescribed 
information” will be if this Bill is passed.  On page 2 of the Bill, proposed section 4(1) states - 

“prescribed information”, in relation to a victim, means - 
(a) the name, address, telephone number, age and ethnicity of the victim; 
(b) a description of the offence and an abridged description of the circumstances of its 

commission; 
(c) the name of the offender or alleged offender, if known; 
(d) the name, rank and registered number of the member of the Police Force in charge of 

investigating the offence; 
(e) the police station or office where information about the investigation of the offence is 

held; 
(f) the status of the investigation and prosecution of the offence by the Police Force; and 

- 
Paragraph (g) is the most significant one - 

(g) any information prescribed by the regulations.  

I am reasonably comfortable with that list, up to proposed section 4(1)(g), which is a catch-all with the effect 
that, by regulation, any other information can be obtained.  I have some concern about this proposed paragraph, 
because those regulations could come up with a whole range of additional information that can be shared.  I seek 
some guidance or feedback from the minister about what information is intended to be prescribed by regulation.  
I also indicate that the Greens (WA) will be looking very carefully at those regulations when they are tabled, to 
ensure that they do not expand the possibility for the privacy of the victim to be breached.  In conclusion, the 
Greens (WA) will support this Bill with some reservations.  Arguably the system in place is working.  It is my 
understanding that victims of crime are, by and large, happy with the services provided and that there have been 
few complaints about breach of privacy in this aspect of the Act.  I listened with interest to the comments of Hon 
Peter Foss that perhaps this Bill is not necessary and, in fact, it would not be problematic for things to be left as 
they are.  However, I do not have any major objections to giving legal weight to the procedure that is operating 
at the moment.  

HON JOHN FISCHER (Mining and Pastoral) [12.12 pm]:  It saddens me that sometimes the Government 
publicly criticises this House for not passing various pieces of legislation, when an examination of the situation 
often shows that the Government’s own delays have caused any perceived problem.  We need only consider the 
history of this Bill to realise that situation.  It was second read in the other place on 26 February 2003, and the 
second reading debate commenced in that place on 25 June 2003, and was carried over to 11 September 2003, 
when it was also considered in detail.  The Bill was read a third time in the Legislative Assembly on 18 
September 2003, and transmitted to the Legislative Council on the same day.  We have not actually seen the Bill 
since then.  The Bill has taken quite a bit of time to get to this House.  The delay in the legislative program is not 
the result of the actions of this House.   

Turning to the Bill itself, we must take into account the provisions in the Act, and the effect on them of the 
proposed amendments.  In his second reading speech the minister gave a comprehensive overview of the 
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operations and benefits of the Victim Support Service, which included the Child Witness Service and the Victim-
offender Mediation Unit.  He also stated that there is a high level of satisfaction with the services rendered by 
these bodies.  That aside, the minister then went on to say that the Government had received legal advice that the 
current practice of the Police Service and the Director of Public Prosecutions of providing information about 
victims to the Victim Support Service and the VOMU without the consent of the victims, may breach section 81 
of this State’s Criminal Code, regulation 607 of the Police Force Regulations 1979 and the Victims of Crime Act 
1994.  From my perusal of the Hansard record of the debate in the other place, I understand that this so-called 
sharing of information also breaches the general rules of confidentiality.  This Bill seeks, effectively, to give that 
sharing of information without the victim’s consent a legal basis.  Although the Government has admitted that it 
has allowed an illegal practice to continue, I doubt that this practice has ceased while this Bill is being debated.  I 
find it strange that the Government has sought to ratify the sharing of information without consent from the time 
the Act commenced until the Bill is proclaimed.  In other words, anyone aggrieved by the illegal sharing of 
information before this Bill is proclaimed may well have a case against the State.  That is irresponsible and could 
be financially damaging, regardless of the expressed high level of satisfaction with the services provided by the 
Victim Support Service and the VOMU.  Alternatively, one needs to ask whether the Government intends to 
leave the individuals involved to face the music for their illegal acts.  If that is the case, I am sure the 
Government will receive a big thank you from the people involved.  

We must consider another critical factor about the legislation.  Schedule 1 of the Act contains 12 guidelines for 
the treatment of victims of crime.  Without detracting from the balance of the guidelines, the first five read - 

1. A victim should be treated with courtesy and compassion and with respect for the victim’s 
dignity. 

2. A victim should be given access to counselling about the availability of welfare, health, 
medical and legal assistance services and criminal injuries compensation. 

3. A victim should be informed about the availability of lawful protection against violence and 
intimidation by the offender. 

4. Inconvenience to a victim should be minimized.  

5. The privacy of a victim should be protected. 
The fifth guideline has been mentioned by previous speakers.  This Bill is all about placing greater emphasis on 
the second guideline at the expense of the fifth, within the context of overcoming the illegality of the current 
situation.  We must ask ourselves whether it is appropriate to effectively ignore the fifth guideline, so that the 
Victim Support Service and the VOMU can undertake their roles more efficiently and effectively.  On the one 
hand, there is the Government’s argument that, unless the support bodies can get this information and contact the 
victims directly, there is the chance that some victims will slip through the gap and subsequently suffer and 
blame the Government for not doing anything.  This is a very strong argument, and is a clear example of the 
need for victims to access counselling etc soon after the event to better assist their recovery from the trauma of 
the crime.  On the other hand, however, there is the essential and primary requirement, ensconced in the Victims 
of Crime Act 1994 and other legislation, that protects the privacy of individuals.  There is also the question of 
whether the Bill’s provisions also compromise the first guideline in schedule 1, relating to treating a victim with 
courtesy.  This is a classic catch-22 situation, in which the Government is damned if it does, and damned if it 
does not.  On balance, however, I am not prepared to compromise the privacy principle.  In arriving at that 
conclusion I have had to consider that we in this Parliament have a huge responsibility to the people of this State 
to ensure that their needs and ideals are not diminished in any way.  This legislation will take away an essential 
element in the privacy of an individual.  I am also concerned that the information can be accessed by anyone in 
the Department of Justice.  Before anyone suggests that the information would be confined to the Victim Support 
Service and the VOMU, I remind members about the leaking of the name and address of the now deceased 
person who had been in the witness protection program.  That is how easily it can be done.   

In the event that a person’s details are obtained without the person’s consent and are released to the public or the 
wrong person - for example, the offender - it will be the Government that will eventually wear the responsibility 
for that.  As was pointed out by the minister in his second reading speech, the Victim Support Service was once 
part of the Police Service.  It is now part of the Department of Justice.  If the Victim Support Service were to 
find another home in the future, I wonder whether the powers that be at that time will remember to amend the 
Victims of Crime Act.  I doubt it.  I am unable to support the Bill.  I suggest that every attempt be made to obtain 
a victim’s consent to the transfer of information between the relevant government agencies.  
HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [12.21 pm]:  I thank Hon 
Peter Foss and the Opposition for their support of the Victims of Crime Amendment Bill.  I regret Hon Peter 
Foss’s unnecessary and rather extravagant attack on the Attorney General.  However, I note that in most 
circumstances Hon Peter Foss and Hon Jim McGinty are on very close and friendly terms.   
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Hon Giz Watson referred to proposed section 4(1)(g) and raised some concerns about confidentiality.  I point out 
to Hon Giz Watson and the House that proposed section 4(4) provides -  

Any information provided under subsection (2) or (3) must be provided in confidence. 
The purpose of the Bill is to legitimise the current practice.  I am not saying that the current practice is 
necessarily illegitimate.  However, the Government has received advice from Crown Law to the effect that that 
may be so.  Therefore, the Bill seeks to put beyond doubt what is the current practice and make it clear that the 
current practice is legitimate.  In that regard, regardless of whether the Bill is passed, the current practice has 
continued and presumably will continue.  
The information that is sought to be provided is information that will benefit the victims.  Again I refer the 
House, and Hon Giz Watson in particular, to the wording of proposed section 4(2) and (3). 
Hon John Fischer made an interesting speech.  I note his observations, and I propose to refer them to the 
Minister for Justice and the Attorney General so that they can give appropriate consideration to how the issue 
that he raised can be better dealt with.  I regret Hon John Fischer’s lack of support for the Bill but note that what 
the Bill does is simply enshrine what is the current practice.  In those circumstances I commend the Bill to the 
House.   
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and passed.   
 


